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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

ffl "fficl>R <ITT~~
Revision application to Government of India :

(1) ~~~~- 1994 c#i" mxr 3@"ff ~ -.rffi"'1 71':mi a i q)a err q;)- \'.fCT-mxr m ~e:r=r ~
# aiaf garter smaea aft fra, +rd "fficl>R, fclm~- m;R-q fcrwr, ~l!.TI ~- ~ c\'l"q 'lfcR, x'f'flG l=!Jlf, ~ ~
: 110001 q;)- c#i" u1Rt~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zuf mr c#i" zima ii sra ht rf am ft arvsrI zur sru la j zut f#at rvsr gr
aver im um gz mf , zm fa4 suer znr qvrark ae fitalaza f@#t weru t mca at ,far #
<ITTR ~ 'ITTI
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(xlr) 'l,ffif a are fat lg zu q? fuffa rG tR m l=f@ a Raf#fur #i qit zrca aoa ma u ala
en #Wlc cB" ~ ii ull" 'l1ffif are f@ft zig at5rfaff &

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(tr) zuf zyc» m gram fg fara ars (nr u qr .st) frmm fciRrr <Tm l=f@ 61 I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifUna 8l surdzeqr a fg uit s4@l aRe mu 6 {& sit ha or?r uit sa arr vi
frn:r:r gf@ anga, srftarr "CfTfm cTT -wn:f tR <TT fflcf ii fclm ~ (.=f.2) 19f)B tTRT 109 &RT
frgaa fang T; stt

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) #4tr snra zyea (r#ta) ma41, 20o1 cB" frn:r:r 9 cB" 3falfu Fc!Plfcft!c. ~ ~ ~-8 ii err mwIT ii,
)famt # uf shhf ft ft lfIB cB" 9)a ea-3ran vi or@ta mar alt at-t mwrr cB" w2:f
fr 3mraaa fr utar fg1rer arr • nl qzrgihf # 3lc'J1TT'f tTRT 35-~ feifRa #t cB" 'TffiA
qd "ffl2:f €tr--6 mama #t uR ft gt afegy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RRau 3mdaa arr ui ivmya argqt n Gm+a am zit it r1 2oo/- #h q,al #t ug
3it ugi ieav ya Garg a vart it 1ooo/-- al tr 1ar#l
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#ta zyca, tr ura yea qi tar 3rat4 nznf@au m'fr 3N@:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4tr sna zrcn arf@a, 1944 at err 36-/35-z # 3lc'J1TT'f:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(as) avffar qcaaria if@ra mf mma tr zycan, a#ta snr zyea vi arms a7q#tu nrzanf@raver #l
fas 9if8ar he cii i. 3. I. #. gn, { fecal at gi

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

---3---
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(4)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria workif excising Rs. 1 lacs fee of Rs.100/- for each.

qr4rc zgca 37f@/4 197o zJmr vizitf@r #6~-1 cfi -3@l'@ f-1~ ~ 3fT1R '3cffi' 3lNcR m
e 3r zqenfenf fvfr qf@rah snag i r@la al va uf r 66.so h an Ir1a1 gee
fear an al a1Reg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

---3---

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied agains~ (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uf@ saoma{ n am±ii r r)gr &hr ? u) pa sitar fg #t cnT :fIBA~ar fur utr Reg ga qr # &ta gy aft f frat ul arf aa #a fg zuenfenf 3r4)ta
zqrznf@raurqtv 3rfl at.a4hral at vs oat fcl;.:rr \iTIW t I

(5) g=raj viif@r mat at fir ma ar mlTT cti' 3ITT" aft ezn 3naff far mar cit v#tr yea,
a€hr Una gyca vi vara 37ft4ha nnf@raw (aruffa@) zm, 182 ffe

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) 8].grcan, #la Un ye vi @hara 3rflfta nrzrf@raw1 (free), a uf 3r4al ma
aacr ziar (Demand) yd is (Penalty) cnT 1o% Ta smr aat 31far; tzrif, 3rferaaar ra sT 1o~ ~
~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

ac€tar 3sear gra 3thara as 3iaaia, en@ z)arr "a#carftia"(Duty Demanded) 
.::i

(i) (Section)~ 1Dhazr fffa uf@r,
(ii) fanaardhe RRuf;
(iii) p=rd±fee fruita frzra 6haze er f@.

e> rqasr'ifaaart'sz ma srarRt areai, 3fr' iRr ah af@a rf am ferzrnr.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
· · · (i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

a 32r # vfr 3#l if@rawramar sgi srca 3rrar grca z avg Raffa zt t zr fcl1"Cr -rir ~~ ~.:, ~ ..::, .:,

10% 3fJrai;r tt'{ am-~~ c.0s fcla1Ra "ITT 'clGf c.0s t" 10% 3fJrai;r tt'{ cfn' _;rr ~ ~I.:, .:,

In view of above, an appeal against this order shall lie before the Tribunal.gpayment of
10% of the duty demanded where duty or duty and penalty are in disput~/;6t,pet1aitYtt,0ere
penalty alone is in dispute." • \;\ ,-·-
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ORDER-IN-APPEAL

Mis Nepa Overseas, Plot No.5, Phase-II, GIDC, Vatva, Ahmedabad (hereinafter

referred to "the appellant") has filed this appeal against Order-in-Original

No.MP/1686/AC/2016-17 dated 28.06.2016 (hereinafter referred to as "the impugned

order") passed by the Assistant Commissioner, Central Excise, Division-III, Ahmedabad

(hereinafter referred to as "the adjudicating authority).

2. The appellant had filed a rebate claim for Rs.7,49,757/- under Rule 18 of Central

Excise Rules, 2002 ( for short -CER) read with notification No.19/2004-CE NT) dated

06.09.2004, on 25.04.2016 along with its relevant documents. On scrutiny, it was noticed

that the said claim was filed after expiry of one year from the date of export dated

12.03.2015. Therefore, a show cause notice dated 12.05.2016 was issued to the appellant

for rejecting the said claim as time barred under the provisions of Section 11 B of Central

Excise Act, 1944 ( for short-CEA) which was later on rejected vide the impugned order.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that the

final assessment of shipping bill was considered and released by the customs authority on

15.04.2016 and immediately they had filed the claim on 25.04.2016; that under Rule 18

of CER and notification No.19/2004-CE (NT) does not refers any time limit under the

provisions of Section 11 B of CEA for filing rebate claim. The appellant has relied on

case laws in the case of M/s Everest Flavours Ltd ofHon'ble High Court of Mumbai; Mis

Cosmonaut Chemicals of Hon'ble High Court of Gujarat-2009(233) ELT ~6 (Guj); Ford

India Pvt Ltd of Hon'ble High Court ofMadras [2011 (272) ELT 353].

4. Personal hearing in the matter was held on 16.02.2017 and Shri Patel Vishal,

Prop. Of the appellant appeared for the same. He reiterated the grounds of appeal and

further stated that EP copy of shipping bill and ARE-1 was released by the department on

15.04.2016.

5. I have gone through the facts of the case and submissions made in the appeal

memorandum as well as during personal hearing. In the instant case, I observe that the

appellant has removed the goods vide ARE-1 No. 29/27.02.2015 which was exported on

12.03.2015 under Rule 18 of CER and filed rebate claim on 25.04.2016. The

adjudicating authority has rejected the rebate claim as time baned, in terms of provisions

of Section 1 lB of CEA. While rejecting the claim as time baned, the adjudicating

authority has relied on CBEC's supplementary instructions (para 2.4 of chapter 9) and

GOI's decision in the case ofMis Vee Excel Drugs & Pharma Pvt Ltd [2012 (283) ELT

305].

6. Section 1 lB stipulates that any person claiming refund of any duty of excise and

interest may make an application for refund to the AssistanfG0mmissioner of Central
· •ens

Excise, or as the case may be, to the DeputyCommissfonefofCeiita}Excise before the 9}
expiryof one year from the relevant date in ca..#$##4±$ $sky se oreseat»ea dl
and that application shall be accompanied y sioe«ff$ljary55e' 6er evidence
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establishing, inter alia, the duty paid character of the goods. Explanation (A) to Section

11B specifically provides that the expression 'refund' includes rebate of duty of excise on

excisable goods exported out of India or on excisable materials used in the manufacture

of goods which are exported out of India. Since the statutory provision ·for refund in

Section 11B brings within its purview, a rebate of excise duty on goods exported out of

India or materials used in the manufacture of such goods, Rule 18 cannot be read

independent of the requirement of limitation prescribed in Section 11B. Explanation (B)

defines the expression 'relevant date which is as under:
(a) in the case ofgoods exported out ofIndia where a refund of excise dutypaid is
available in respect of the goods themselves or, as the case may be, the excisable
materials used in the manufacture ofsuch goods, 
(i) if the goods are exported by sea or air, the date on which the ship or the
aircraft in which such goods are loaded, leaves India, or
(ii) if the goods are exported by land, the date on which such goods pass the
frontier, or

(iii) if the goods are exported by post, the date of despatch of
goods by the Post Office concerned to a place outside India

7. · · Further, in paragraph 2.4 (chapter 9) of CBEC' s supplementary instructions states

that "in case any document is not available for which the Central Excise or Customs

Department is solely accountable, the claim be received so that the claimant is not hit by

limitation". The intention of the CBEC's instruction appears to be that an assessee can

submit their claim before the authority within the stipulated time which cannot be ignored

by the authority. However, in the instant case that the appellant has failed to take

appropriate care to comply with the laid down statutory time limit.

8. The appellant has relied on case laws of Honble High Court Mumbai in the case

of M/s Everest Flavours Ltd and Mis Dorcas Market Makers Pvt Ltd [2012 (281) ELT

227 and Ford India Pvt Ltd of Hon'ble High Court of Madras [2011 (272) ELT 353],

where in it has been held that rebate claim under Rule 18 of CER is not subject to Section

11 B of the CEA. However, I observe that the Government of India in the case of M/s

Indo Rama Textiles Ltd, reported at 2015 (330) ELT 807- GOI held that for filing rebate

claim under Rule 18, it is subject to compliance of provisions of Section 11B CEA as

refund includes rebate as per Explanation (a) thereof. The relevant para is reproduced

below:

"9.2 As per Explanation (a) to Section 11B, refund includes rebate of duty of excise on
excisable goods exported out of India or excisable materials used in the manufacture of
goods which are exported. As such the rebate ofduty on goods exported is allowed under
Rule 18 of Central Excise Rules, 2002 read with Notification No. 19/2004-C.E. (N.T),
dated 6-9-2004 subject to the compliance ofprovisions of Section 11B of Central Excise
Act, 1944. The Explanation 'A ' of Section 11B has clearly stipulated that refund of duty
includes rebate ofduty on exported goods. Since the refunds claim is to befiled within one
year from the relevant date, the rebate claim is also required to be filed within one year
from the relevant date. •· 

%I,yee#{ .e . s..
Therefore, as per the statute, the rebate claim was required to be'file4 wifijiion&eat D)
from the date of export. re va f'~- \~" -~·.:: S,:~:; -~·-·* ,,.~1~\::',···Q ~ :- ..~-j/./
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8. In the instant case, undisputed facts indicate that the said claim was not filed

within the statutorily prescribed time period. The appellant submits that the delay was

due to delay on part of concerned departmental authority in handing over E P copy of

shipping bill and ARE-1 to them; that the EP copy of shipping bill and ARE- I was

released by the Customs authority only on 15.04.2016 and since the rebate claim is

required to be filed with all documents, they could not file the same but filed on

25.04.2016. The appellant has cited decision of Hon'ble High Court of Gujarat in the

case of Mis Cosmonaut Chemicals supra, where in it has been decided the issue relating

to rebate claim filed beyond time limit of one year on the ground that export promotion

copy of shipping bill provided by customs belatedly. While deciding the issue, the

Hon'ble High Court hold that "the provisions ofSection 11 B ofthe Act stipulates that a

claim has to be accompanied by requisite documents, requisite documents in case ofan

assessee who has exported duty paid goods being copy ofshipping bill duly endorsed by

the Customs Authorities. Hence, Customs authorities delay parting with a copy of

shipping bill bearing necessary document, an assessee cannot be put to disadvantage on

the ground of limitation when the assesses is not in a position to make a claim without

accompanying documents." The Hon'ble Court further held that "considering matter

from any angle it becomes apparent that the interpretation placed by Revenue on

provisions ofSection 11 B of the Act read with para No.24 ofthe CBEC Manual cannot

be accepted the same being contrary to the object andpurpose of the scheme. It cannot

be held that the petitioner was atfault in making the claim belatedly, because infact the

period oflimitation has to be considered in light ofavailability ofthe requisite documents

i.e from the saidpoint oftime."

9. I observe that GOI's decision in the case of M/s Vee Excel Drugs & Pharma Pvt

Ltd [2012 (283) ELT 305] has uphold that the rebate claim is required to be filed within

one year ofthe relevant date as stipulated in Section 11Band there is no provision under

Section 1 I B to condone any delay. The GOI, while pronouncing the said decision, relied

on the judgment of Hon'ble Supreme Court in the case of Collector Land Acquisition

Anantnag & others V Mst.Kaji & Others [1987 (28) ELT 183] and UOI v Kirloskar

Pneumatics Company [1996 (84) ELT 401]. The judgment in the case of Collector Land

Acquisition Anantnag & others V Mst.Kaji & others has been held that the delay is to be

condoned when it is within the limit ofthe statute and when there is no such condonable

limit prescribed in the statute, then there is no discretion to any authority to extend the

time. The judgment in the case of UOI v Kirloskar Pneumatics Company reads as under:

"JO ..... Yet the question is whether items permissible for the High Court to direct the
authorities under the Act to act contrary to the aforesaid statutory provision. We do not
think it is, even while acting under Article 226pf,J!ie.,CiJnsJitp(ion. The power conferred
by Article 226/227 is designed to effectuate the la;ief@fee.the Rule of law and to
ensure that the several authorties and organsof,the{Sl@lg aotin,accordance with law. It
cannot be mvokedfor drectmng the authores:lo actcojar}/ola. I particular. the
~ustoms authorities, who are the creatur~s;iol,Vhe qM~lms ,;i/t,:.,6annot be directed to i
ignore or act contra,y to Section 27, whet'Giribe~1~11iafle;,P.amendment. May be thePo vrmv c>
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High Court or a Civil Court is not bound by the saidprovisions but the authorities under
the Act are. Nor can there be any question of the High Court clothing the authorities with
its power under Article 226 or the power of a civil court. No such delegation or
conferment can ever be conceived. We are, therefore, of the opinion that the direction
contained in clause (3) of the impugned order is unsustainable in law. When we
expressed this view during the hearing Mr. Hidayatullah requested that in such a case
the matter be remitted to the High Court and the High Court be leftfree to dispose of the .
writ petition according to law."

I 0. I further rely on Hon'ble High Court of Gujarat's decision in case of Mis Indian

OH Corporation Ltd [2016 (342) ELT 48-Guj], wherein it has been held that limitation

for filing refund claim is not mere procedural requirement. In this regard, the Hon'ble

court held that Section 11 B of the CEA is clear and there is no indication in it that

limitation period of one year could be extended on sufficient cause being show. The said

order also distinguished the decision of Hon'ble High Court of Gujarat in case of

Cosmonaut Chemicals [2009 (233) ELT 46-Gttj].

10. In view of above discussion and following the decision of Hon'ble Supreme Court

of India in the case of UOI v Kirloskar Pneumatics Company supra and decision of GOI,

I am bound to uphold that the rebate claim in question hits by limitation of time bar. In

the circumstances, the appeal filed by the appellant is rejected.

11. 314aaf arr aa R a 3rht ar qzrl 3utah fna star ?r
The appeal filed by the appellant stands disposed of in above terms.

s«CC
(3#r 2ia)

3-TI¥(~-I)
Date:2902/2017

Attested

0 ~aka\r
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.

To,
Mis Nepa Overseas,
Plot No.5, Phase-II, GiDC,
Vatva, Ahmedabad

Copy to:

I . The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III.
3. The Additional Commissioner,(Systems) Central fay~i-~fA:h1niµaqad - III
4. The Dy./Asstt. Commissioner, Central Excise, Diy~i~bG_ancl-11'.l~(g)~ Ahmedabad-III
5.Guard file i.j % ,
6. P.A. fle. ; \3e
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